United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRO og States Court of A: os 
z 7 ppe 


For the 
District of Columbia Circuit . 


No. 15,469 FILED pprig2 1960 
Syl d) irony? 
crERK 


RALPH D. KAISER, 
Appellant, 


ALBERT F. ADAMS, ET AL., 
and ; 
THE REAL ESTATE COMMISSION OF 
THE DISTRICT OF COLUMBIA. 


__ 935 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


ppellees. 


JACK A, HILLMAN 


444 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellant 


QUESTIONS PRESENTED 


In this appeal the questions presented have been 


limited by the Court to the following: 


1. Whether the Real Estate Commission of the 
District of Columbia may act only when all three of its 


members are present. 


2. Whether the proceedings before the Real Estate 
Commission wherein the Appellant alleges that the Corpora- 
tion Counsel made certain statements assuring him that he 
would sustain no penalty were vitiated when it became 
apparent after the rendition of the decision and order of 
suspension of the Commission that such statements were 
fraudulently made. 


3. Should the Municipal Court of Appeals for the 
District of Columbia in a matter before it for review 
from the Real Estate Commission allow Appellant to 
supplement the record with affidavits referring to mat- 
ters outside of the record where there was no opportunity 
to have in the record the contents of said affidavits; said 
affidavits referring to fraud practiced upon Appellant, 
and should the Court have heard Appellant thereon. 
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ARGUMENT: 


I. WHETHER THE COMMISSION MAY ACT ONLY 
WHEN ALL THREE OF ITS MEMBERS ARE 
PRESENT 


WHETHER THE PROCEEDINGS BEFORE THE 
REAL ESTATE COMMISSION WERE VITIATED 
BY THE ALLEGED FRAUD 


SHOULD THE MUNICIPAL COURT OF APPEALS 
HAVE ALLOWED APPELLANT TO SUPPLEMENT 
THE RECORD AND HEARD AELELIONE ON THE 
ALLEGATION OF FRAUD 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of this matter commenced with the Real Estate Com- 
mission of the District of Colu.abia, §45-1408 of the District of Columbia 
Code, Act of Aug. 25, 1937, 50 Stat. 793, ch. 760, §8; Aug. 10, 1939, 53 
Stat. 1356, ch. 664, §8. Petition for Review (JA 12) from the findings 
of fact, conclusions of law, decision, and order of suspension of the 


Real Estate Commission was then made to the Municipal Court of 
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Appeals for the District of Columbia pursuant to §11-772(e) (9) of the 
D. C. Code, as amended, Act of Aug. 31, 1954, 68 Stat. 1048, ch. 1173 
§1. 


Appeal from the Municipal Court of Appeals to this Court is by 
Order of this Court dated February 26, 1960 pursuant to Title 11, §773, 
D. C. Code, Act of Apr. 1, 1942, 56 Stat. 196, ch. 207, $8, allowance of 
this appeal being granted. 


STATEMENT OF THE CASE 


The Appellant is engaged in the real estate business in the District 


of Columbia and as such sells his own property (JA 3) as well as being 
a broker and is licensed as such (JA 2). On September 12, 1958, he was 
served with charges and specifications by the Commission (JA 2) alleg- 
ing violations of the Real Estate and Business Brokers' Act, Title 45, 

§ 1408 (g) (h) of the D. C. Code, Act of Aug. 25, 1937, supra. The matter 


after several postponements finally came on for hearing before the Com- 
mission on January 27, 1959 (JA 1) before Alfred F. Adams and Edward 
K. Jones who were two of the three member statutory Commission. The 
third member, Kenneth Back, the Finance Officer, D. C. (formerly the 
Assessor, D. C.), and chairman of the Commission was not present nor 
was his absence explained (JA 1). The D. C. Code, 845-1403, Act of 
Aug. 25, 1937, 50 Stat. 788, ch. 760, §3; Aug. 10, 1939, 53 Stat. 1354, 

ch. 664, 84, directs the Assessor to be not only a member of the Com- 
mission but its chairman. Title 1, Appendix, Reorganization Order No. 
59, Part V of the 1959 Supplement to the D. C. Code (Page 84 1959/1960 
Supplements) provides for the Chief of the Property Tax Division, 
Finance Office, to serve as alternate for the Finance Officer. He was 
not present at the hearing either, nor was his absence explained, nor is 
there any provision for the remaining and present two members to act 
as chairman. R. H, Campbell, Assistant Corporation Counsel, appeared 
on behalf of the Commission and J. A. Hillman on behalf of the Appellant 
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(Respondent before the Commission) (JA 1). The Witnesses|were sworn 


(JA 7-8) and the acting chairman, Mr, Adams, suggested that Counsel 
retire and discuss the matter (JA 15, 16-18). A discussion occurred 
between Counsel and Appellant which is not in the record from the Com- 
mission, the nature of which is stated in affidavits from the Appellant 

and his Counsel (JA 15-19). Counsel for the Commission assured this 
Appellant and his Counsel that if the matter was submitted without hav- 
ing to listen to witnesses that the Appellant would receive only a repri- 
mand or warning and nothing more, Appellant complied with the Corpora- 
tion Counsel's suggestion and the atmosphere was one that indicated this 
was the proper thing to do. Thereafter everyone departed with assurances 
that the matter was completed and nothing more would follow. 


Nearly three months later, April 16, 1959, the Appellant was served 
with findings of fact (JA 9-11), conclusions of law (JA 11), and decision 
(JA 12) together with Order of Suspension (JA 9) from the Commission. 
At no time did the Commission or the two members present/and acting 
as the Commission interrogate the Appellant or ask him how he pleads. 
At all times it was Appellant's contention that he did not violate the 
sections of the Act with which he was charged. The statements of 
Appellant's Counsel upon which the Appellees lean so heavily and which 
the lower appellate court quoted in its opinion and primarily] based its 
decision resulted solely from the promises and misstatements of the 
Corporation Counsel which it is now apparent was calculated to obtain 
a speedy conviction. 


At no time did Appellant or his Counsel agree to fewer than a full 
complement of the Commission. At no time was Appellant or his Counsel 
aware that less than the full three member Commission was|present or 
that a decision or an adverse decision was to be made based|upon what 
the Corporation Counsel had previously stated to Appellant and his 
Counsel. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The following sections in the D. C. Code in Title 45 thereof, 
provide, so far as relevant to this case as follows: 


$1402, Act of Aug. 25, 1937, 50 Stat. 787, ch. 760, §2; Aug. 10, 
1939, 53 Stat. 1352, ch. 664, §3: 


Whenever used in this chapter "real-estate broker" 
means any person, * * * who, for another and for a fee, 
commission, or other valuable consideration, or who, 
with the intention or in the expectation or upon the promise 
of receiving or collecting a fee, commission, or other valu- 
able consideration, lists for sale, sells, exchanges, purchases, 
rents, or leases or offers or attempts or agrees to negotiate 
a sale, exchange, purchase, lease, or rental of an estate or 
interest in real estate, * * *. 


$1403, Act of August 25, 1937, 50 Stat. 788, ch. 760, §3; Aug. 10, 
53 Stat. 1354, ch. 664, 4: 

There is hereby created the Real Estate Commission 
of the District of Columbia. The Commissioners war 
shall appoint two persons * * *. In addition thereto, the 
assessor * * * shall serve, ex-officio, as a member of 


said Real Estate Commission * * *. * * * Members to 
fill vacancies shall be appointed * * *. 


The assessor, ex-officio, shall be the chairman of said 
Real Estate Commission, * * *. 
§1408(g) (h), Act of Aug. 25, 1937, 50 Stat. 793, ch. 760, §8; Aug. 
10, 1939, 53 Stat. 1356, ch. 664, $8: 


[ Grounds for suspension or revocation of license]: 


(g) Failed, within a reasonable time, to account for or 
to remit any money, valuable documents, or other property 
coming into his possession which belong to others; 


(h) Demonstrated such unworthiness or incompetency 
to act as a real-estate broker * * * as to endanger the 
interests of the public. 
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$1409, Act of Aug. 25, 1937, 50 Stat. 795, ch. 760, 10; Aug. 10, 
1939, 53 Stat. 1357, ch. 664, 89: 


The Commission shall, before * * * Suspending or 
revoking any license, set the matter down for a public 
hearing, and at least ten days prior to the date set for 
the hearing it shall notify the applicant or licensee in 
writing of any charges made and shall afford said appli- 
cant or licensee an opportunity to be heard in person or 
by counsel in reference thereto. 


$1416, Act of Aug. 25, 1937, 50 Stat. 797, ch. 760, $16: 


* * * The Corporation Counsel of the District of 
Columbia and his assistants shall also be Counsel for 
the Commission in all suits to which it may be a party, 
and shall advise the Commission and at its request 
attend any and all hearings which it may hold in the 
performance of its duties hereunder. 


In addition, §45-1403, supra, has been supplemented by Title 1, 
Appendix, Reorganization Order #59, Part V, of the D. C. Code (Page 


84, Supplement VII or VII, D. C. Code) as follows: 


The Finance Officer, D. C. (formerly the Assessor, 
D. C.) shall continue to serve, ex-officio, as Chairman of 
the Real Estate Commission. The Chief of the Property 
Tax Division, Finance Office, is hereby appointed to serve 
as alternate member for the Finance Officer on the Real 
Estate Commission. (This par. added by order No. 58-990, 
June 24, 1958). 


There being no rules of procedure or otherwise for practice 
before the Real Estate Commission, none can be cited. 


The following sections in the D, C. Code, Title 11, Section 772, 
Paragraph (f), Act of Aug. 31, 1954, 68 Stat. 1048, ch. 1173, 81, providing 
for review by the Municipal Court of Appeals of decisions from the Real 
Estate Commission: 

* %* * by such rules of law as define the scope and 
limitations of review of administrative proceedings, and 


which rules, by way of elaboration and not limitations, 
shall include the power of the court — 
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(1) so far as necessary to decision and where presented 
to decide all relevant questions of law, to interpret consti- 
tutional and statutory provisions, and to determine the mean- 
ing or applicability of the terms of any agency action; and 


(2) to hold unlawful and set aside agency action, find- 
ings and conclusions found to be (A) arbitrary, capricious 
an abuse of discretion or otherwise not in accordance with 
jaw; (B) contrary to constitutional right, power, privilege, 
or immunity; (C) in excess of statutory jurisdiction, 
authority, or limitation or short of statutory right; (D) 
without observance of procedure required by law; (E) un- 
supported by substantial evidence or facts in the record 
of the proceedings before the Court, or (F) unwarranted 
by the facts. 

Rule 1 of the Municipal Court of Appeals Rules Governing Review 
of Orders and Decisions of D. C. Administrative Agencies: 

Any person seeking a review of a final order or decision 
of a Board or Commission in accordance with the afore- 
mentioned Act [Act of Aug. 31, 1954, 68 Stat. 1048, ch. 1173, 
§1] shall within 15 days from the date of having been given 


formal notice of such order or decision, file with the Clerk 
of this Court, a petition for review. 


STATEMENT OF POINTS 


1. The Real Estate Commission erred in acting through or by 
two of its three members at a hearing involving the alleged violation 
of the Real Estate Brokers' Act when the statute precisely designates 
three members with particular qualifications for each and designates 
who shall be chairman, alternate chairman, and mandatorily states that 
vacancies shall be filled. 


2. Where statute prescribes that Corporation Counsel. shall advise 
the Commission and represent it at public hearing, then Commission and 
its Counsel (Corporation Counsel) are one and the same, and Respondent 
before the Commission (Appellant here) could reasonably believe that 


Corporation Counsel would not deliberately mislead him. into submitting 
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case to Commission with promise of no suspension or revocation, 
Appellant having faith and trust in District of Columbia Government, 
its Counsel and its Commissions. 


3. The Municipal Court of Appeals erred in failing to consider 
the affidavits of Appellant and his Counsel and to hear Appellant's con- 
tention especially where Appellant had no opportunity to present the 
allegation of fraud or misrepresentation to the Commission'or to any 


other judicial or quasi-judicial body or to any body whatsoever. 


4. The Real Estate Commission erred in failing to ask Appellant 
personally how he pleads and to extract from him a definite) plea. 


SUMMARY OF ARGUMENT 


Appellant seeks reversal of the Judgment of the Municipal Court 


of Appeals for the District of Columbia affirming the decision of the 


Real Estate Commission finding the Appellant guilty of violating D. C. 
Code, Title 45, §§1408(g)(h). In affirming the Commission the lower 
appellate court has sanctioned a statutory created Commission of three 
members to act with fewer than its full membership, although the 
relative statutes prescribe a full membership in mandatory language. 
This matter being jurisdictional could not be waived by the |parties and 
the record clearly shows that it was not waived. Thus any and all acts 
of the two member Commission are void ab initio, and this|is especially 
so where it is clearly shown (JA 1) that the legally constituted chairman 
or his alternate was not present. For all intents and purposes there 
existed a vacancy in the Commission on January 27, 1959, when the 
matter came on for hearing. The Finance Officer, D. C., nor his 
alternate were not present. Thus it appears from the record (JA 1) 
that one of the remaining two members became self-appointed Acting 
Chairman. The statute is clear, §45-1403 provides, "* * * Members 
to fill vacancies shall be appointed for the unexpired term." Thus it 
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is incumbent upon the Commissioners to observe that the Commission 
be fully composed and to that end Reorganization Order #59, Part V 
was enacted. As to filling vacancies created by the absence of the other 
two members, no problem is created nor is this involved in this appeal, 
as the Commissioners may appoint anyone, but the Finance Officer, 

D. C. or his alternate are the only members authorized to be chairman 
and the only persons specifically and mandatorily directed to be such 
and on the Commission. There is only one alternate for the Finance 
Officer, D. C., namely the Chief of the Property Tax Division, Finance 


Office, and not one of the remaining two members of the Commission. 


Appellant filed in the lower appellate court a Petition for Review 
(JA 12). In Paragraph seven (7) thereof (JA 14) the Appellant alleged 
certain fraud by the Corporation Counsel. The nature of this fraud was 
such that relying upon the statements of the Corporation Counsel, the 
Appellant submitted the matter to the Commission not because he was 


guilty but because of a promise of no suspension or revocation but a 


mere reprimand or warning. The record clearly indicates that the 
Appellant was never personally interrogated by the Commission. In 
fact the acting chairman of the Commission never stated that the matter 
would be taken under advisement. Appellant came prepared to defend 
himself. His witnesses were present (JA 7-8) and when presented by 

an offer from the Corporation Counsel to get out from under the charges 
without sustaining a forfeiture of his license and the expenses that go 
with defending any matter the natural inclination was to do so. The 

D. C. Code, §45-141'6 provides that the Corporation Counsel shall advise 
the Commission and upon the assurances of the Corporation Counsel 
that he would do so, that he has done so in previous matters and that 

no harm would come to Appellant, Appellant's Counsel made the state- 
ments that appear in the transcript. After the discussion outside of 

the hearing room was concluded and the Appellant, his Counsel and the 
Corporation Counsel returned to the hearing room it was the Corpora- 
tion Counsel who initiated the "stipulation" (JA 8). It was an excellent 
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method of entrapment to make an off the record promise, place the 
Appellant and Counsel in a state of confidence and later allow and 
possibly compel a finding of guilt with a suspension, knowing at the 
time that the statement was made (1) that he either would not advise 
the Commission as he promised or (2) could not advise the Commis- 


sion. 


Once Appellant left the hearing and until the rendition of the Order 
of Suspension there was nothing that Appellant could do, nor was there 
any need to do anything. When the Order of Suspension was issued in 
April, 1959, it became apparent what fraud had been practiced upon 
Appellant and his Counsel. The statute, D. C. Code §11-772(f) and the 
Rules of the Municipal Court of Appeals provide that a petition for 
review must be filed within 15 days, Mun, Ct. App. Rule 1, governing 
review of administrative agencies. The Real Estate Commission has 
no rules. Thus the affidavits filed in the lower appellate court (JA 15 - 
18) could not be filed with the Commission. The Secretary of the Com- 
mission advised Appellant's Counsel that once the Decision and Order 
of Suspension were issued the matter was out of the hands of the Com- 
mission. Thus Appellant had to petition the Municipal Court of Appeals. 


The Municipal Court of Appeals denied Appellant the right to 
supplement the record (JA 21). Where then could Appellant turn to 
supplement the record and to remedy the fraud practiced upon him. 
Not to the Commission and not to the Court! 


I 


WHETHER THE COMMISSION MAY ACT ONLY WHEN 
ALL THREE OF ITS MEMBERS ARE PRESENT 


The Real Estate Commission of the District of Columbia was 
created by Congress, D. C. Code, §45-1403. Mandatory language is 
used throughout the statute, there shall (emphasis supplied) be two 


members; in addition the assessor (now the Finance Officer, D.C.) 


shall in addition to the two members be ex-officio a member of the 
Commission and he shall be chairman, and vacancies shall be filled. 
The Reorganization Order of June 24, 1958, supra provides for an 
alternate for the Finance Officer, D. C., thus the statutes fully provide 
for the filling of vacancies. Based upon the present decision of the 
lower appellate court (JA 22) the Finance Officer, D. C. nor his alter- 
nate need never attend in the future any meetings or hearings of the 
Commission and there is every reason to believe that they will not 
attend inasmuch as the statute, D. C. Code §45-1403 provides specifi- 
cally that he is not to receive any additional compensation for being on 
the Commission and being its chairman. The statute states who is to 
be chairman, the assessor or his alternate, the Chief of the Property 
Tax Division. The decision of the lower appellate court frustrates the 
intent and clear words of Congress. The hearing of January 27, 1959, 
with two members only and the order of suspension based upon invalid 
findings and conclusions is not within the statutory authority vested in 
such a Commission. As the Court stated in Talbott v. Atlantic Steel Co., 
U.S. App. D.C. No. 15264, 


"* * * no agency has a relationship with Congress 
which entitles it to disobey a statutory mandate. * * *" 
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The composition of a Commission means more than merely naming 
members to it and only a portion participating in its functions. It is 
like a recipe calling for flour, yeast and water which when mixed and 
baked becomes bread; the absence of any one item results in a totally 
different product. 


Appellant is in no position to show that the third and absent 
member of the Commission received notice of the hearing. The opinion 
of the Municipal Court of Appeals cites In re Slavans, 166 Ohio St. 285; 
141 N.E. 2d 887, in support of the Appellees contention, hov ever, . 
this decision is based upon In State ex rel. v. The Trustees of Wilkes- 
ville, 1871, 20 Ohio St. 288, which clearly shows notice to the third and 
absent member and where the court stated at Page 293 therein: 


Was the action of two trustees in the absence of the 
other valid? 


By the rule of the common law, where power or authority 
is delegated to two or more persons to transact business of 
a private nature all interested in the power must concur in 
its due execution. But in matters of public concern, though 
it is necessary for all to be present [emphasis suppli dj, 
yet the majority will conclude the minority. In this state 
[ Ohio] though, however the rule of the common law has been 
abrogated in the case of town trustees. By section [ statute] 
the number of trustees is fixed at three and by [ statute] a 
majority shall be a quorum to do business. 


The Court there further concludes that at common law all had to be 


present. In the District of Columbia there is no statutory authority 


as to what constitutes a quorum. The presumption is that an entire 
membership is necessary to constitute a quorum for in the D. C. Code, 
§1-211 where Congress created the Commissioners of the District, it 
specifically stated that two of the Commissioners sitting as)a Board 
shall constitute a quorum. No such provision is specifically stated as 
referring to the Real Estate Commission, and the language of the 

statute clearly indicates that all must be present. Talbot v, Board of 
Education, 1939, 14 N.Y.S. 2d 340, 171 Misc. 974; Morris y. Cashmore, 
3N.Y.S. 2d 624, 253 App. Div. 657. 
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I 


WHETHER THE PROCEEDINGS BEFORE THE REAL ESTATE 
COMMISSION WERE VITIATED BY THE ALLEGED FRAUD 
The assistant Corporation Counsel appeared as attorney for the 
Commission (JA 1).' This was in conformity with §45-1416 of the D. C. 
Code where he is to advise and attend to the Commission. Hence, he 
was acting in a representative capacity for the Commission, and any 


commitments or agreements he made with Appellant were agreements 


and commitments of the Commission. The Corporation Counsel made 
the assurances to Appellant that he would not be punished (JA 15-18). 
The failure of the Commission to comply and abide by its agent's 


representations is reprehensible and violates all of the essential rules 
of due process and deprives the Appellant of his right to a public hear- 
ing, although, on the face of the record it appears that such a right was 
granted. D. C. Code, $45-1409. 


This situation is a very nourishing one to Counsel at the expense 
of the Appellant. The situation before the Commission is distinguished 
from that of being before a court. In a court the prosecution, the court, 
and the defense are'three distinct and separate bodies whereas before 
the Commission the prosecution and the Commission are one and the 
same. If such statements as the Appellant alleges were made by the 
Prosecution in a matter before a court the situation would be different 
for the court is under no obligation, and rightly so, to follow the advice 
given ex-parte to it by the Prosecution or any party. 
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I 


SHOULD THE MUNICIPAL COURT OF APPEALS HAVE ALLOWED 
APPELLANT TO SUPPLEMENT THE RECORD AND HEARD APPEL- 
LANT ON THE ALLEGATION OF FRAUD 
The lower court denied Appellant the right to supplement the 
record (JA 21), and such denial was without argument nor with reasons 
stated by the Court. The D. C, Code §11-772(f) provides for review by 
the Municipal Court of Appeals. Appellant enumerated in both his 
petition for review (JA 12) and his brief, the errors upon which he 
relied. Appellant had no opportunity to present the allegation of fraud 


to the Commission. The statements of the Corporation Counsel fall 


within the power of the Court to review. The proposition of the Corpora- 
tion Counsel as Appellant alleges, which appears to be in good faith, 

with merit and which induces him and Counsel to submit with a promise 
of only a reprimand and nothing more whereas beneath the surface of 
these statements by the Corporation Counsel is either a direct mis- 
representation or fraud to obtain quick conviction. In retrospect, 
Appellant and Counsel realize the fraud that was practiced upon them, 
but this is always the case with fraud, it is always the subject of litiga- 
tion afterwards for if discovered initially it never reaches the stage of 
litigation. 


In the original statute allowing for review of the actions of the 
Real Estate Commission, D. C. Code §45-1409 which has since been 
amended, reads: 


"* * * All evidence * * * findings of fact * * * final 
decision or determination of the Commission shall be) sub- 
ject to review by the District Court of the United States 
upon writ of certiorari, mandamus, appeal, or by any other 
method permissible under the rules and practice of said 
Court or laws of the District of Columbia * * *." 
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Further in the same section it was stated that the aggrieved party 
could apply to the Commission, presumably for a rehearing. Under 

the old section, a collateral attack or action was permissible and this 
would have allowed the Appellant to be heard on the alleged trickery, 
misrepresentation or fraud; or certainly a direct appeal to the District 
Court would have allowed the introduction of the material Appellant 
attempted to supplement the record with, whereas the present act, 

D. C. Code §11-772(f) and the action of the lower appellate court closes 
this door to Justice! It is inconceivable that such is the intent of Con- 


gress or our judicial system. 


On the surface, it appears that whereas Appellant's Counsel made 
certain statements he should be bound by them, but it must be remem-~ 
bered that these statements were made upon representations of the 
Corporation Counsel. It is in situations such as this in which the 
Supreme Court was referring to in United States v. Throckmorton, 
1878, 98 U.S. 61; 25 L.Ed. 93: 


"When the unsuccessful party has been prevented from 
exhibiting fully his case, by fraud or deception practiced 
upon him by his opponent * * * a false promise of a com- 
promise * * * these and similar cases which show that 
there has never been a real contest in the trial or a hear- 
ing of the case, are reasons for which a new suit may be 
sustained to set aside and annul the former judgment or 
decree and open the case for a new and fair hearing. 


"In all of these cases and many others which have 
been examined, relief has been granted, on the ground 
that, by some fraud practiced directly upon the party 
seeking relief against the judgment or decree, that party 
has been prevented from presenting all of his case to the 
Court. 


"x * * Likewise, there are few exceptions to the rule 
that equity will not go behind the judgment to interpose in 
the cause itself, but only where there was some hindrence 
besides the negligence of the Defendant, in presenting the 
defense in the legal action." 
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Likewise in Caldwell v. Taylor, 218 Cal. 471; 23 Pac. 2d 758; 88 ALR 
1194, and the annotation following in 88 ALR 1201, cited at Page 10 of 
Appellant's Brief in Support of Allowance of this Appeal. Injall of these 
cases, equitable relief on the ground of fraud has been requested in 
collateral actions. In the case at bar relief from the alleged fraud is 


requested in the action itself. 


In Ridge v. Manker, 67 CCA 596; 132 F.599, citing a long list of 
authorities, at pages 67 CCA 598; 132 F. 601, an appellate Court may 
avail itself of evidence outside the record before it of matter occurring 
outside the record and necessary to prevent miscarriage of|justice, to 
avoid useless circuity of proceeding, to preserve jurisdiction lawfully 
acquired, etc. This should apply in this case. Certainly the Appellees 
could supply and probably would furnish counter-affidavits, and if a 
material issue exists regarding the fraud, then a master should be 
appointed or the matter remanded to the Commission to determine the 
matter of fraud and proceed to a hearing de novo. Only because of the 
close association between the Commission and the Corporation Counsel 
and the questionable jurisdiction of the Commission to hear the issue 
of fraud if this matter is remanded, Appellant suggests that)a special 
master should be appointed. 


Certainly an examination of the Findings of Fact (JA 10); Con- 
clusions of Law (JA 11); Decision (JA 12); and Order of Suspension 
(JA 9) indicate that a jurisdictional question exists as to whether or 
not the Appellant was acting as a broker under the Act. Eberman Vv. 
Mass. Bonding & Insurance Co., 41 A.2d 844. Why then would he sub- 
mit except for the alleged promise and assurances of the Corporation 


Counsel ? 


CONCLUSION 


The Appellant believes that the two acting members of the Com- 
mission were without authority to act inasmuch as all members were 
not present and the Congressional intent is clear that all must be present 
to properly maintain a public hearing. 


That the actions of the Commission were completely vitiated by 
the fraudulent statements of the Corporation Counsel in misleading the 
Appellant that all he would receive would be a reprimand or warning by 
expediting matters and submitting to and relying upon the good judg- 
ment of the Commission. 


That once the allegation of fraud was raised by Appellant 
accompanied by affidavits, the statutory authority for review being 
limited by way of review by the Municipal Court of Appeals and no 


other means, that it became incumbent upon the court to demand counter- 


‘affidavits and if a material issue as to the fraud existed to remand and 
reverse the Decision of the Commission or appoint a master to decide 


the issue of the alleged fraud. 


Respectfully submitted, 


JACK A.. HILLMAN 
444 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellant 


Stenographic Transcript, January 27, 1959 


Proceedings . 
Order me 5 
Communication dated September 12, 1958 


Order of Suspension 2 gw ee lett 
Findings of Fact, Conclusions of Law, and Decision 
Petition for Review [Excerpts] . . +» «© « 
Affidavit of Ralph D. Kaiser 

Affidavit of Jack A. Hillman . . .« «© «© « 
Petitioner's Suggestion for Addition: to Record on Appeal 
Opposition to Motion to Supplement Record on Appeal 


Minute Entry ((Of Municipal Court of Appeals) Denying 
Motion to Supplement the Record . . . - 


Judgment (Of the Municipal Court of Appeals, D.C.) 


Opinion of Municipal Court of Appeals [Excerpts] 


Minute Entry Denying Petitioner's Motion for Rehearing 


JOINT APPENDIX 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
REAL ESTATE COMMISSION 
OF THE 
DISTRICT OF COLUMBIA 


In the Matter of 
RALPH D. KAISER 
Licensed Real Estate Broker. 


PUBLIC HEAR 
58-3 


= s 


Force School Building 
1740 Massachusetts Ave., N.W. 
Washington, D.C. | 


Tuesday, January 27, 1959 


[STENOGRAPHIC TRANSCRIPT] 


The above-entitled matter came on for hearing, pursuant to 
notice, at 9:50 o'clock a.m. 
BEFORE: 


ALBERT F. ADAMS, Acting Chairman 
EDWARD K. JONES, Member 


ALSO PRESENT: 
WILLIAM R. DOWNING, Secretary to the Commission 
APPEARANCES: 


ROBERT H. CAMPBELL, Assistant Corporation Counsel, 
District of Columbia, on behalf of Commission. 


JACK A, HILLMAN, Shoreham Building, Washington, 
D.C., on behalf of Respondent. 
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PROCEEDINGS 

CHAIRMAN ADAMS: The meeting will come to order. 

This is a public hearing of certain charges against the Respondent 
Ralph D. Kaiser, a Licensed Real Estate Broker, address of 5424 Third 
Street, Northwest, Washington, D.C. 

Mr. Kaiser is here, and he is represented by Mr. Jack A. Hillman, 


his attorney. 
The Corporation Counsel's Office is representing the District of 
Columbia; Mr. Campbell is the attorney from the Corporation Counsel's 


office. 

Mr. Hillman, do you desire to have the charges and specifications 
read into the record, or may we incorporate them into the record by 
filing them with the reporter? 

MR. HILLMAN: They may be incorporated. 

CHAIRMAN ADAMS: Thank you. 

(The documents referred to follow:) 

PUBLIC HEARING NO. 58-3 
IN RE: 
RALPH D. KAISER, Licensed Real Estate Broker 
5424 Third Street, N. W. 
Washington, D.C. 
ORDER 

Setting down for public hearing certain alleged 

misconduct of Ralph D. Kaiser 

TO: Ralph D. Kaiser, 5424 Third Street, N. W., Washington, D.C. 
You are hereby notified that: 

In accordance with the provisions of an Act of Congress approved 
August 25, 1937, Public No. 356, 75th Congress, as amended, the Real 
Estate Commission of the District of Columbia does hereby set down 
for public hearing the following charges and specifications concerning 
the alleged misconduct of Ralph D. Kaiser, while licensed as a Real 
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Estate Broker in the District of Columbia. Said hearing to be held at 
the Force School Building, 1740 Massachusetts Avenue, N.W., Washing- 
ton, D.C., on Thursday, October 9, 1958 at 9:30 a.m. 
: Charge One 

That Ralph D. Kaiser, a licensed real estate broker in the 
District of Columbia failed within a reasonable time, to account for 
or to remit money coming into his possession which belonged to others, 
contrary to and in violation of the provisions of paragraph (g), Section 
8 of the Act of Congress approved August 25, 1937, as amended (D. C. 
Code, 1951 ed., Section 45-1408 (g) ). 

The said Ralph D. Kaiser, while acting as a licensed Real Estate 
Broker in the District of Columbia, trading as Kaiser Realty Company, 
5424 Third Street, N.W., did, on or about the first day of October, 1957, 
receive from one Willie Felder the sum of Five Hundred ($500) dollars 

to be applied as part of a down payment on Lot 194 in Square 4516, 
improved by premises 629 21st Street, N.E., District of Columbia, pur- 
suant to a written offer for the purchase of said property signed on or 
about October 1, 1957 by Willie Felder; said offer was accepted by the 
seller (owner) on the same day and recited that the seller of the said 
property was Ralph D. Kaiser, as contract owner, and that said deposit 
was held by Ralph D. Kaiser and Company; thereafter settlement on the 
said property and a conveyance of the same from the seller to the pur- 
chaser was not consummated within the time specified in said contract, 
nor within the terms of said contract as thereafter allegedly modified 
pursuant to an agreement between the seller and a person purporting to 


act for said purchaser, nor at any time; thereafter, sometime during 


the month of January, 1958, said Felder made oral demand! upon Kaiser 
for the return of said $500 deposit, and said Kaiser refused to return 
said deposit upon demand of said Felder; thereafter, said Willie Felder 
caused written demand to be made upon said Kaiser by his|/counsel and 
Kaiser refused to return said deposit upon said written demand of counsel 
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thereafter, on or about January 31, 1958, said Felder caused Civil 
Action M 328-58 to be instituted in the Municipal Court for the District 
of Columbia demanding the return of said deposit; thereafter, on or 

about April 2, 1958, said Kaiser caused $425.00 of said deposit 
to be returned to said Felder and the remaining $75.00 thereof to be 
paid to counsel of said Felder, after which said Civil Action was dis- 
missed without trial; that the aforesaid conduct demonstrated a failure 
within a reasonable time to account for or to remit money coming into 
the possession of the said Kaiser which belonged to others. 

Charge Two 

That the said Ralph D. Kaiser, a licensed Real Estate Broker in 
the District of Columbia, did demonstrate such unworthiness or 
incompetency to act as a Real Estate Broker as to endanger the interests 
of the public, contrary to, and in violation of, the provisions of paragraph 


(h), Section 8 of the Act of Congress approved August 25, 1937, as 
amended, D. C. Code, 1951 ed., Section 45-1408 (h)). 


Specification One 
In that the said Ralph D. Kaiser, while acting as a licensed Real 


Estate Broker in the District of Columbia, trading as Kaiser Realty 
Company, 5424 Third Street, N.W. did, on or about the first day of 
October, 1957, receive from one Willie Felder the sum of Five Hundred 
($500) dollars to be applied as part of a down payment on Lot 194 in 
Square 4516, improved by premises 629 21st Street, N. W., District of 
Columbia, pursuant to a written offer for the purchase of said property 
signed on or about October 1, 1957 by Willie Felder; said offer 
was accepted by the seller (owner) on the same day and recited that the 
seller of the said property was Ralph D. Kaiser, as contract owner, and 
that said deposit was held by Ralph D. Kaiser and Company; thereafter 
settlement on the said property and a conveyance of the same from the 
seller to the purchaser was not consummated within the time specified 
in said contract, nor within the terms of said contract as thereafter 
allegedly modified pursuant to an agreement between the seller and a 
person purporting to act for said purchaser, nor at any time; thereafter 
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sometime during the month of January, 1958, said Felder made oral 
demand upon Kaiser for the return of said $500 deposit, and said Kaiser 
refused to return said deposit upon demand of said Felder; thereafter, 
said Willie Felder caused written demand to be made upon said Kaiser 
by his counsel and Kaiser refused to return said deposit upon said 
written demand of counsel; said Kaiser knew at the time said contract 
was accepted by him as contract owner and at the time of the demand 
made by said Felder and his counsel for the return of said deposit that 
he could not convey title to the said property to said Felder; thereafter, 
on or about January 31, 1958, said Felder caused Civil Action M 328-58 
to be instituted in the Municipal Court for the District of Columbia 
demanding the return of said deposit; thereafter, on or about April 2, 

1958, said Kaiser caused $425.00 of said deposit to be returned 
to said Felder and the remaining $75.00 thereof to be paid to counsel 
of said Felder, after which said Civil Action was dismissed without 
trial; that the aforesaid conduct demonstrated such unworthiness or 


incompetency to act as a real estate broker as to endanger the interests 


of the public. 

The attention of the respondent Licensee, Ralph D. Kaiser, is 
directed specifically to Section 9, of Public Law 356, (D.C. Code, 1951 
Edition 45-1409), which sets forth that "if the Commission shall deter- 
mine that any licensee is guilty of a violation of any of the provisions 
of this Act his or its license shall be suspended or revoked". (Under- 
scoring supplied.) 

At said public hearing an opportunity will be given the said Ralph 
D. Kaiser to be heard in person or by counsel, and the said) Real Estate 
Commission, will upon request, issue subpoenas for attendance of any 
witness he may desire the Commission to hear in his behalf at said 
public hearing. 

Ordered this eleventh day of September, 1958. 

‘Chairman 


Member 


Member 
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September 12, 1958 

REGISTERED-RETURN RECEIPT REQUESTED: 
Mr. Ralph D. Kaiser 
Ralph D. Kaiser & Co. 
5424 3rd Street, N. W. 
Washington, D. C. 
Dear Mr. Kaiser: 

Your attention is directed to the Real Estate Commission Order 
for Public Hearing No. 58-3 which was served upon you personally this 
date by a representative for the Real Estate Commission, Department 


of Occupations and Professions, District of Columbia Government. 
Charge Two, Specification One of said Order is modified hereby 
to read as follows: 
Charge Two, Specification One 
In that the said Ralph D. Kaiser, while acting as a licensed Real 
Estate Broker in the District of Columbia, trading as Kaiser Realty 


Company, 5424 Third Street, N. W. did, on or about the first day of 
October, 1957, receive from one Willie Felder the sum of Five Hundred 
($500) dollars to be applied as part of a down payment on Lot 194 in 
Square 4516, improved by premises 629 21st Street, N. E., District of 
Columbia, pursuant to a written offer for the purchase of said property 
signed on or about October 1, 1957 by Willie Felder; said offer was 
accepted by the seller (owner) on the same day and recited that the 
seller of the said property was Ralph D. Kaiser, as contract 
owner, and that said deposit was held by Ralph D. Kaiser and Company; 
thereafter settlement on the said property and a conveyance of the same 
from the seller to'the purchaser was not consummated within the time 
specified in said contract, nor within the terms of said contract as 
thereafter allegedly modified pursuant to an agreement between the 
seller and a person purporting to act for said purchaser, nor at any 
time; thereafter sometime during the month of January, 1958, said 
Felder made oral demand upon Kaiser for the return of said $500 
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deposit, and said Kaiser refused to return said deposit upon demand of 
said Felder; thereafter, said Willie Felder caused written demand to be 
made upon said Kaiser by his counsel and Kaiser refused ta return said 
deposit upon said written demand of counsel; said Kaiser knew at the 
time said contract was accepted by him as contract owner and at the 
time of the demand made by said Felder and his counsel for the return 
of said deposit that he could not convey title to the said property to said 
Felder; thereafter, on or about January 31, 1958, said Felder caused 
Civil Action M-328-58 to be instituted in the Municipal Court for the 
District of Columbia demanding the return of said deposit; thereafter, 
on or about April 2, 1958, said Kaiser caused $425.00 of said deposit to 
be returned to said Felder and $50.00 of the remaining $75.00 of said 
deposit to be paid to counsel of said Felder, after which said Civil Action 
was dismissed without trial; that the aforesaid conduct demonstrated 
such unworthiness or incompetency to act as a real estate broker as to 
endanger the interests of the public. 

Please note this modification on the said Order for Public Hearing 
and Charges and Specifications,. 
Sincerely, 


REAL ESTATE COMMISSION 
DEPT. OF OCCUPATIONS AND 
PROFESSIONS 


William R. Downing, 
Secretary 


CHAIRMAN ADAMS: Will the Secretary call the list of persons 
subpoenaed as witnesses? 

MR. DOWNING: As I call your name, will you stand and remain 
standing, please. 

A. C, Thomas. 

Willie Felder. 

Maurice D. Gitelson. 

William P. Wills. 


Jesse M. Thomas 

Maurice K. Weeks. 

Marvin Brown. 

Irvin G. Rosen. 

Will you stand also, Mr. Kaiser, so I can swear you in. 

(Whereupon, the oath was administered by the Secretary to the 
following: A. C. Thomas, Willie Felder, Maurice D. Gitelson, William 
P. Wills, Jesse M. Thomas, Maurice K. Weeks, Marvin Brown, Irvin 
G. Rosen, and Ralph D. Kaiser.) 

CHAIRMAN ADAMS: Mr. Campbell and Mr. Hillman, were you 
able to agree on facts which might be stipulated? 

MR. CAMPBELL: If it please the Commission, I believe that we 
have reached an area of agreement. Mr. Hillman will state it. I believe 
what he states will materially shorten the hearing and obviate the neces- 
sity of any testimony. 

MR. HILLMAN: If the Commission please, the Respondent, Mr. 
Kaiser, and myself have discussed this matter. We are of the opinion 
after I have discussed it with Mr. Campbell that the charges and factual 
situation included in the charges are substantially correct. We have no 
qualms with merely mitigation of the charges. 

I would like to express that there was never at any time any intent 
on Mr. Kaiser's part to deliberately violate any section of the Real 
Estate Act or anything in good conscience. 

* * * * * 

CHAIRMAN ADAMS: Ladies and gentlemen, we thank you very 
much for coming. This conference and stipulation has eliminated the 
necessity for the taking of any testimony. 

You are freé to go. Thank you very much for coming down here 
today. 

The hearing is adjourned. 


(Whereupon, at 10:00 o'clock a.m., the hearing in the above 


entitled matter was adjourned, to be taken under advisement.) 
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ORDER. OF SUSPENSION 

Upon consideration of the charges preferred herein, of the 
evidence adduced at the public hearing on January 27, 1959, of the 
findings of fact and conclusions of law and pursuant to the decision 
herein made, it is by the Real Estate Commission of the District of 
Columbia this sixteenth day of April, 1959. 
ORDERED: 

That the license issued by this Commission, expiring July 1, 1959, 
to Ralph D. Kaiser to act as a Real Estate Broker be, and the same 
hereby is, suspended for a period of 90 calendar days commencing upon 
the sixteenth (16th) day following the service of a copy of this Order of 
Suspension upon the said Ralph D. Kaiser; provided, however, that if 
this Order is stayed pending the conclusion of any appeal or review 
proceeding under Public Law 755, 83rd Congress, approved! August 31, 
1954, and the decision of this Commission is affirmed, the period of 
Suspension shall begin immediately upon the final disposition of such 
appeal or review proceedings and shall apply to any license or licenses 
then in effect and to any subsequent license or licenses. | 


REAL ESTATE COMMISSION OF THE 
DISTRICT OF COLUMBIA 
/s/ Albert F. Adams, 
Acting Chairman 
/s/ Edward K. Jones, 
Member 
* * 


Upon consideration of the charges preferred herein dated Septem- 
ber 11, 1958, the evidence adduced at the public hearing on January 27, 
1959, admissions of respondent, stipulations and the record of this Com- 
mission relating to respondent, Ralph D. Kaiser, the Real Estate Com- 
mission of the District of Columbia makes the following 
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FINDINGS OF FACT 

1. On May 19, 1948, Ralph D. Kaiser was originally licensed by 
this Commission as a real estate salesman. 

2. On July 1, 1951, Ralph D. Kaiser was licensed by this Commis- 
sion as an individual real estate broker trading as Ralph D. Kaiser & Co. 
Real Estate and has been so licensed continuously since that time. 

3. On October 1, 1957, Ralph D. Kaiser obtained from Willie 
Felder, a person acting for A. C. Thomas and Jesse M. Thomas, his 


wife, a written offer to purchase Lot 194, in Square 4516 improved by 


premises 629 - 21st Street, N.E. for the total purchase price of $14,950.00 
and received from Willie Felder for and on behalf of A. C. Thomas and 
Jesse M. Thomas the sum of $500.00 as a deposit. The said written offer 
recited receipt by Ralph D. Kaiser and Company of said deposit. 

4. The written offer to purchase said property was signed by 
Willie Felder as purchaser and by Ralph D. Kaiser as Contract Owner- 
Seller. 

5. Said written offer originally recited that settlement on said 
property was to be effected within thirty (30) days but, pursuant to an 
agreement between Ralph D. Kaiser and a person purporting to act for 
the purchasers, was allegedly thereafter modified to provide for settle- 
ment "when ready.” 

6. Because Kaiser as Contract Owner could not convey said prop- 
erty, no settlement was made within the time originally specified in said 
contract nor at any other time. 

7. During the month of January 1958 and prior to the 11th day 
thereof, Willie Felder made oral demand upon Ralph D. Kaiser for the 
return of said $500.00 deposit. Kaiser refused to return said deposit 
to Felder pursuant to said oral demand. 

8. On January 11, 1958, Willie Felder and the said A, C. Thomas 
and Jesse M. Thomas, his wife, by their attorney, caused written demand 
to be made upon Ralph D. Kaiser for the return of said deposit. Kaiser 
refused to return said deposit upon said written demand. 
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9. On January 31, 1958, Felder and A. C. Thomas filed in the 
Municipal Court for the District of Columbia Civil Action No. M3820-58 
against Ralph D. Kaiser, trading as Kaiser Realty Company, and his 
surety, demanding the return of said deposit. On April 2, 1958, $475.00 
of said deposit was returned to counsel for Willie Felder and A. C. 
Thomas, after which said Civil Action was dismissed. 
10. The refusal of Kaiser to account for or to remit the $500.00 
deposit to Willie Felder during the month of January, 1958, pursuant to 
the oral and written demands made for the same and prior to the filing 
of the lawsuit demanding return of said deposit, was a failure by Kaiser 
within a reasonable time to account for or to remit money coming into 
his possession which belonged to others. 
11. The refusal of Kaiser to account for or to remit money coming 
into his possession which belonged to said Felder after oral and written 
demands and only upon the filing of a lawsuit demanding the same, and 
the failure of said Kaiser, knowing that he could not convey title to the 
property as Contract-Owner, to remit the entire deposit, demonstrated 


such unworthiness or incompetency to act as a Real Estate |Broker as to 


endanger the interests of the public. | 
CONCLUSIONS OF LAW 
1. The failure of Ralph D. Kaiser within a reasonable time to 
account for or to remit money coming into his possession which belonged 
to others as set forth in Finding No. 10 was a violation by Kaiser of the 
provisions of Paragraph (g) of Section 8 of the Act of Congress, approved 
August 25, 1937, as amended, Section 45-1408 (g), D. C. Code, 1951 Ed. 
2. The demonstration by Ralph D. Kaiser in the real estate trans- 
action between himself and Willie Felder and A. C. and Jesse M. Thomas 
of such unworthiness or incompetency to act as a Real Estate Broker as 
to endanger the interests of the public as set forth in Finding No. 11 was 
a violation by Kaiser of the provisions of Paragraph (h) of Section 8 of 
the Act of Congress, approved August 25, 1937, as amended, Section 45- 
1408 (h), D. C. Code, 1951 Ed. 
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DECISION 

It is the decision of the Commission that the respondent, Ralph 
D. Kaiser, licensed real estate broker, is guilty as charged of a viola- 
tion of Paragraphs (g) and (h) of Section 8 of the Act of Congress, approved 
August 25, 1937, (Section 45-1408 (g) and (h), D. C. Code, 1951 Ed.), and 
that the Real Estate Broker's license issued to the said Ralph D. Kaiser 
shall be suspended for a period of ninety (90) days. 

Given under my hand and the seal of the Real Estate Commission 
this 16th day of April, 1959. 

By Order of the Real Estate Commission of the District of Columbia. 


/s/ William R. Downing, Secretary 
Real Estate Commission 


[ Filed April 28, 1959] 


IN THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


RALPH D. KAISER, ) 
5424 Third Street, N.W. 
Washington, D.C., ) 
Petitioner, 
v. ) 
ALBERT F. ADAMS and ) 
EDWARD K. JONES, as members of 
THE REAL ESTATE COMMISSION OF ) 
THE DISTRICT OF COLUMBIA, and 
THE REAL ESTATE COMMISSION OF ) 
THE DISTRICT OF COLUMBIA, 
Respondent. ) 


No. 2411 


PETITION FOR REVIEW : 
Comes now the Petitioner (Respondent before the Real Estate 
Commission of the District of Columbia), Ralph D. Kaiser, and files 
this Petition for Review of the Findings of Fact, Conclusions of Law, 
Decision, and Order of Suspension of the Real Estate Commission of 
the District of Columbia, each of which is dated April 16, 1959, and 
formally served upon the said Ralph D. Kaiser on the 17th day of April, 


1959, and further that the Petitioner moves this Court to stay the effec- 
tive date of the Order of Suspension and/or to finally dissolve same 
pending the determination of this Petition for Review by this Court, and 
for reasons in support thereof states as follows: 
JURISDICTION 
Jurisdiction of this matter by way of Petition for Review is vested 
in this Court pursuant to Section 11-772 et seq., of the District of Colum- 
bia Code, 1951 Edition and Supplements thereto, Public Law 755, 83rd 
Congress, approved August 31, 1954. 
NATURE OF PROCEEDINGS TO WHICH REVIEW IS SOUGHT 
The proceedings for which review is sought are certain proceed- 


ings before the Real Estate Commission of the District of Columbia in 

a matter before said Commission entitled, "INTHE MATTER OF RALPH 
D. KAISER, REAL ESTATE BROKER, Public Hearing No. 58-3", which 
commenced in February 1958 on the motion of the Real Estate Commis- 


sion and which proceedings were concluded by the said Commission on 
April 16, 1959, when the Commission issued, through its Secretary, 
Findings of Facts and Conclusions of Law, Decision, and Order of Sus- 
pension; all of which are arbitrary, capricious, an abuse of discretion 
and otherwise not in accordance with law; contrary to the Petitioner's 
constitutional rights of due process; in excess of statutory jurisdiction; 
without observance of procedure required by law and unsupported by 
substantial and legal evidence or facts in the record of the proceedings 
or elsewhere. The Petitioner prays for a complete review by this Court. 


GROUNDS UPON WHICH PETITIONER RELIES 
AND CONCERNING WHICH HE ALLEGES ERROR 


The Real Estate Commission of the District of Columbia erred in 
that it failed to determine: 


* * 
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6. That the members of the Real Estate Commission before whom 
this matter was allegedly heard were without authority to act inasmuch 
as all of the members were not present, and there is nothing in the rec- 
ord to indicate that all of the members were notified of the hearing or 
took an active part in the deliberations resulting in the Order of Suspen- 
sion, nor are there any rules of the Commission, or otherwise, authoriz- 
ing less than a full commission to maintain a Public Hearing. The make- 
up of the Commission at the hearing violated the intent of Congress, Title 
45, Section 1403 of the D. C. Code as amended by the Reorganization Act, 
in that the Assessor, D. C., or his deputy was not present. 

7, That the Corporation Counsel of the District of Columbia in 
representing the Real Estate Commission of the District of Columbia 


directly misled the Petitioner (respondent below) and his counsel into 


believing that the Petitioner would merely receive a "warning" or 
"reprimand" from the Commission if the Petitioner expedited matters 
by merely submitting the Charges to the Commission and relying upon 
the good judgment of the Commission, in that the members of the Com- 
mission were anxious to dispose of this matter quickly and that they 
have in the past and no reason why they would not in the future follow 
the recommendations of the Corporation Counsel for a "warning" to 
Petitioner, nor is there anything in the record to indicate that the 
Corporation Counsel recommended a "reprimand". 

8. That the hearing of the Commission violated the rules of due 
process and deprived the Petitioner of his property without due process 
of law. 

9. And for such further and additional grounds as the Petitioner 
may set forth in his brief or as to the Court may seem meet and proper. 

* * * * * 

WHEREFORE, the Petitioner prays: 

1. That this Court review the entire record below both as to the 
relevant questions of law and facts. 

2. That the Order of Suspension dated April 16, 1959 be pendente 
lite stayed and permanently dissolved and vacated. 


3. That the Findings of Fact and Conclusions of Law jand Decision 
of the Real Estate Commission be set aside and the matter ‘finally 
resolved in favor of the Petitioner or in lieu thereof that the matter be 
remanded to the Real Estate Commission of the District of ‘Columbia 
for a Public Hearing de novo. 

4, For such further and additional relief as to this Court seems 
just and proper. 
/s/ Ralph D. Kaiser, Petitioner 


/s/ Jack A. Hillman | 
Attorney for Petitioner, | 
444 Shoreham Building, 
Washington 5, D.C., 
Republic 7-7985 


No. 2411 January Term, 1959 
AFFIDAVIT OF RALPH D. KAISER 
DISTRICT OF COLUMBIA, SS: 
Ralph D. Kaiser first being duly sworn upon oath deposes and 
says as follows: 
That on January 27, 1959, my witnesses, counsel and myself were 
seated in the Hearing Room at 1740 Massachusetts Ave., N.W., Washing- 
ton, D.C., at which a hearing was to take place before the Real Estate 
Commission in Public Hearing No. 58-3. | 
That a member of the Real Estate Commission made an oral sug- 
gestion that the Corporation Counsel and my attorney discuss this 
matter prior to the commencement of the hearing, and immediately 
thereafter the Corporation Counsel and my attorney, Jack A. Hillman, 
left the Hearing Room. 
Shortly thereafter, my attorney returned to the Hearing Room, 


asked if I might be excused, at which time I was excused by the Com- 
| 


mission and immediately went into the adjoining hallway, where Mr. 
Campbell, the Corporation Counsel, Mr. Hillman and myself discussed 
the matter to be brought before the Commission on that morning. 
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It was Mr. Campbell who suggested that a great deal of time could 
be saved for everyone concerned including the members of the Commis- 
sion, if I were to allow my attorney to submit the case without testimony 
or argument to the Commission, in that the Commission has always fol- 
lowed the recommendations of the Corporation Counsel and that they 
would follow his recommendation in this matter, that I receive only a 
reprimand or warning from the Commission and nothing more. 

The Corporation Counsel insisted upon one condition before he 
would make his recommendation, namely that I pay to Willie Felder and 
A. C. Thomas the sum of $25.00. Relying upon these statements by the 
Corporation Counsel to myself and my counsel,! felt that it was in my 
best interests to follow the advice of the Corporation Counsel. 

We immediately went into the Hearing Room thereafter and at no 
time during the alleged hearing was I ever asked any more or anything 
by any member of the Commission. Immediately after the hearing 
was dismissed, I went to my office, issued and mailed a check in the 
sum of $25.00 to A. C. Thomas and Willie Felder, which check was 
received by them. 

/s/ Ralph D. Kaiser 


[Jurat dated May 30, 1959] 


No. 2411 | January Term, 1959 
AFFIDAVIT OF JACK A, HILLMAN 
DISTRICT OF COLUMBIL, SS: 

Jack A. Hillman being first duly sworn upon oath, deposes and says 
that he was the counsel for Ralph D. Kaiser in Public Hearing 58-3 before 
the Real Estate Commission of the District of Columbia. 

That on January 27, 1959, I appeared before the Real Estate Com- 
mission with the Respondent, Ralph D. Kaiser, together with witnesses 
on his behalf. That approximately 9:30 a.m. and at the suggestion of the 
Real Estate Commission, I left the Hearing Room with Mr. Campbell, 
Assistant Corporation Counsel and we went into a vacant Hearing Room 
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diagonally across the hall to discuss such facts as might be stipulated. 


During my discussion with Mr. Campbell, it was his statement to me 


that he has handled a number of these matters before the Commission, 
whereas I have never handled any such matter before the Real Estate 
Commission of the District of Columbia and that in these miatters it would 
be to Mr. Kaiser's advantage if the matter were submitted to the Commis- 
sion for a decision without delay and the necessity of taking testimony; 
that the Commission has always followed his recommendations, that his 
recommendation would be for a reprimand or a warning to Mr. Kaiser 

and nothing more and that there was no reason that the Real Estate Com- 
mission would not follow his recommendation, provided Mr, Kaiser would 
make a payment to A. C. Thomas and Willie Felder of the sum of $25.00. 
Mr, Campbell further stated that the members of the Commission are 
anxious to dispose of this matter as quickly as possible; are not anxious 
to hear any prolonged testimony and that the same result can be accom- 
plished by this procedure, namely "the matter will turn into nothing”. 

I fully relied upon the statements of Mr. Campbell and desiring to 
expedite matters, provided such expedition would not be harmful or 
detrimental to my client, I then went back into the Hearing Room where 
the Commission was seated, asked if Mr. Kaiser could be excused, 
thereupon the Commission acquiesced, and Mr. Kaiser and'I left the 
Hearing Room, going into the hallway where Mr. Campbell reiterated 
to Mr. Kaiser and myself his previous statement to me, to the effect 
that no harm would come to Mr. Kaiser at the hands of the Commission, 
so long as Mr. Kaiser agreed to make a $25.00 payment to |A. C. Thomas 
and Willie Felder. Mr. Kaiser, Mr. Campbell and myself all felt that it 
was well worth making such a payment to A. C. Thomas and Willie Felder 
in the interests of saving time. 

4s counsel for Mr. Kaiser, I fully realized that if the Real Estate 
Commission were a judicial tribunal or a court of general jurisdiction, 
that the statements by a prosecutor of certain promises would not under 
any circumstances be binding upon the Court in reaching either its deci- 
sion or rendering its sentence, but Mr. Campbell as Assistant Corporation 
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Counsel was not acting in any individual capacity other than as Counsel 
for the Real Estate Commission and his statement to me that the Com- 
mission has always followed his recommendation was indicative to me 
of the fact that he and the Commission were one and the same. 

We all went back into the Hearing Room as indicated by the sten- 
ographic transcript. The Commission's actions in the Hearing Room 
based upon what the Assistant Corporation Counsel had stated previously 
impressed me as confirming all that the Corporation Counsel had stated 
outside of the Hearing Room. There being no questions asked regarding 
the innocence or ,the‘guilt of the Respondent, and no questions directed 
to the Respondent directly, nor any questions asked of myself by the 
two members of the Real Estate Commission who were present as to 
whether or not we were satisfied to proceed with the absence of one 
member, it appeared that no further action would be taken by the Com- 
mission and the Commission made no indication that it would hand down 
a decision, or in any event, a detrimental decision to the Respondent. 


On April 21, 1959, when the decision of the Real Estate Commis- 
sion, its Findings of Fact, Conclusions of Law and Order of Suspension 


were made known to this Affiant, it came as a great shock and surprise, 
after having relied upon the statements of the Commission made through 
the Corporation Counsel to both the Respondent Kaiser and myself. On 
this day I consulted with Mr. William R. Downing, Secretary of the Real 
Estate Commission and requested if a Motion for Re-Hearing could be 
filed, whereupon I was advised that such could not be done, and it would 
be necessary if further action were to be taken on Mr. Kaiser's behalf 
that an Appeal be taken to the Municipal Court of Appeals for the District 
of Columbia, and that a rendition of a decision by the Commission ter- 
minated its authority and jurisdiction. 

/s/ Jack A. Hillman 
[Jurat dated May 30, 1959] 
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[ Filed June 1, 1959] 


PETITIONER's SUGGESTION FOR ADDITION TO 
RECORD ON APPEAL 


Comes now the Petitioner and on a proper suggestion tequests 
that the Affidavit of Ralph D. Kaiser and Jack A. Hillman attached 
hereto and made a part hereof be added to and made a part of the Record 
on Appeal, and in support thereof, states as follows: 

1. That in Paragraph 7 of the Petition for Review certain matters 
are alleged which do not appear on the record below and it is necessary 
to present these matters to this Court before the action of the Real 
Estate Commission can be fully reviewed. 

2. That because of the procedure before the Real Estate Commis- 
sion as stated in the Affidavit of Jack A. Hillman attached hereto, it was 
and is impossible to have made these affidavits a part of the Record 
before the Real Estate Commission, inasmuch as there is no procedure 
by which a Motion for a new hearing can be made before the Real Estate 


Commission. If such procedure were available, these Affidavits would 
| 


have been presented to the Commission, 
/s/ Jacob Sheeskin 
/s/ Jack A. Hillman 
Attorneys for Petitioner | 


a 


OPPOSITION TO MOTION TO SUPPLEMENT 
RECORD ON APPEAL 


Respondents oppose the motion to supplement the record on 
appeal (entitled "Petitioner's Suggestion for Addition to Record on 
Appeal") filed herein on the grounds and for the reasons set forth 
below: 

The record filed herein by respondents shows that, at the hearing 
on January 27, 1959 immediately following the swearing of witnesses, 
the following occurred: 

"CHAIRMAN ADAMS: Mr. Campbell and Mr. Hillman, 
were you able to agree on facts which might be stipulated? 
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MR. CAMPBELL [| The Assistant Corporation Counsel]: 
If it please the Commission, I believe that we have reached 
an area of agreement. Mr. Hillman will state it. I believe 
what he states will materially shorten the hearing and 
obviate the necessity of any testimony. 

MR. HILLMAN [Counsel for Petitioner]: If the Commis- 
sion please, the Respondent, Mr. Kaiser, and myself have 
discussed this matter. We are of the opinion after I have 
discussed it with Mr. Campbell that the charges and factual 
situation included in the charges are substantially correct. 


* * *' (Tr. 11). Petitioner's counsel then argued at consider- 


able length matters allegedly in "mitigation of the charges.” 

In the affidavits which petitioner has lodged with the Clerk of this 
Court, petitioner and his counsel state that prior to the commencement 
of the hearing on January 27, 1959, a member of the Real Estate Commis- 
sion suggested that Mr. Campbell, the assistant corporation counsel, and 
Mr. Hillman, petitioner's counsel, " * * * discuss such facts as might 
be stipulated;" that as a result of such suggestion, Mr. Campbell, Mr. 
Hillman and petitioner conferred out of the presence of the Commission 
and that Mr. Campbell made to petitioner and his counsel certain repre- 
sentations, the import of which is that if petitioner repaid the remainder 
of the money in his possession, referred to in the charges, and acknowl- 
edged the correctness of the charges before the Commission, Mr. Camp- 
bell would recommend to the Commission a reprimand or a warning to 
petitioner. 

It is clear that the material averments in the affidavits sought to 
be made a part of the record on appeal herein were not the basis of any 
action taken by the Real Estate Commission, were not within the knowledge 
of the Commission, and, accordingly, are not a proper part of the record 
before this Court. 

Moreover, respondents have been informed that the representations 
set forth in the affidavits lodged with the Clerk setting forth statements 
allegedly made by Mr. Campbell to petitioner and his counsel are contrary 
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to the facts. To permit them to be filed would, accordingly, be followed 
by a request to reply thereto, all with the result that this Court would 
be presented with the resolution of a factual issue. Such procedure is 
not contemplated in appellate courts. 

Conclusion 


Upon the foregoing, respondents respectfully submit that the 


motion to supplement the record on appeal should be denied. 
* * * * * 


Monday, June 8, 1959 
The Court met pursuant to adjournment. Present: The Honorable 
Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D. Quinn, 
Associate Judges. 
Proclamation being made the Court is opened. 
* * * * * 
On consideration of the motion of petitioner for addition to the 
record on appeal in the above-entitled case, it is Ordered by the Court 


that the motion be and it is hereby denied. | 
ca * * 


[ Filed November 19, 1959] 


ON PETITION FOR REVIEW OF DECISION OF THE REAL 
ESTATE COMMISSION OF THE DISTRICT OF COLUMBIA 


JUDGMENT 
This cause came on to be heard on the transcript of the record 
from the Real Estate Commission of the District of Columbia, and was 
argued by counsel. 
On consideration whereof, it is now here ordered and adjudged by 
this Court that the decision of the Real Estate Commission of the Dis- 
trict of Columbia in this cause be, and it is hereby, affirmed. 


Leo A. Rover, 
November 19, 1959 Chief Judge 
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(Argued July 13, 1959 Decided November 19, 1959) 


* * * * * 


Before Rover, Chief Judge, and Hood and Quinn, Associate Judges. 
* * * * * 

In his petition for review petitioner's principal contentions are: 

(1) The Commission having failed to determine that he was acting as a 
"real-estate broker" as defined in 45-1402 (Code 1951) had no power 
to suspend his license as such broker; and (2) The Commission had no 
authority to act because only two members conducted the hearing on the 
complaint against him. 

* * * * * 

In his second point petitioner in this review challenges the validity 
of the entire proceedings on the ground that only two members of the 
three-member Commission were present when the hearing was con- 
ducted and the order of suspension rendered. 

Code 1951, 45-1403, the statute establishing the Real Estate Com- 
mission, provides that the Commissioners for the District of Columbia 
shall appoint two persons to serve as members of this board. The 
Assessor (now the Finance Officer) is designated as the third member. 
By this same provision the Commissioners were authorized to make any 
reasonable regulations necessary to effect the statute. Accordingly, in 
their Reorganization Order No. 59, as amended June 24, 1958, the Com- 
missioners appointed the Chief of the Property Tax Division of the Finance 
Office to serve as an alternate for the Finance Officer. Petitioner takes 
the position that where the power to act is conferred upon several persons, 
all are required to act before the power can be exercised.* The fact that 
the Reorganization Order No. 59 provides for an alternate, he argues, is 
indicative of an intent that proceedings before the Real Estate Commis- 
sion must be conducted before a full complement of the board. 


2 Code 1951, Title 1 Appendix (Supp. VII). 


3 Morris v. Cashmore, 253 App. Div. 657, 3 N.Y.S. 2d 624, affirmed, 
278 N.Y. 732, 17 N.E. 2d E. 2d 144; Talbot v. Board of Education, 171 Misc. 
974, 14 N.Y. 8. 2d 340. 
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Petitioner's argument has two notable weaknesses. The first is that 
the organic act establishing the Real Estate Commission makes no provi- 
sion for the appointment of alternate members and nowhere in it does 
Congress manifest an intent that all of the members must participate in 
the proceedings. Secondly, assuming that the Commissioners for the 
District of Columbia are vested with the authority to designate alternates, 
their Reorganization Order No. 59 specifies that the Chief of the Property 
Tax Division shall serve only as an alternate for the Finance Officer. He 
may not substitute for other members of the Commission and there is no 
provision naming an alternate for them? The statute is silent as to how 
many members are necessary to constitute a quorum and welapply, there- 
fore, the common law rule that in the absence of any statutory restriction 
a majority of the body will constitute a quorum and a majority of the quorum 


can act, providing all members had notice and an opportunity to be present. 
* * * ae * 


f ‘ 


Affirmed, 
/s/ Leo A. Rover 


4 In this connection see May-Day Realty Corp. v. Zoning Board of 
Review, 77 R.I. 469, 77 A.2d 539. 


Tuesday, December 8, 1959 
The Court met pursuant to adjournment. Present: The Honorable 
Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D. Quinn, 
Associate Judges. 
* * * * * 
On consideration of petitioner's Motion and Brief for Rehearing, 
etc. filed in the above-entitled case, and respondent's Opposition filed 
herein, It is Ordered by the Court that the motion be and it is hereby 
denied. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


Upon appellant's formal acknowledgment that, as charged, he had 
committed violations of the Real Estate Brokers’ License Act, the Real 
Estate Commission (acting through two of its three members) suspended 
his real-estate broker's license for ninety days. On appeal to the 
Municipal Court of Appeals, appellant sought and was denied permission 
to supplement the record by affidavits stating that he had been induced by 
alleged fraud to acknowledge the violations. 

In allowing an appeal from the judgment of the Municipal Court of 
Appeals, this Court limited the issues to: 

1. Whether the Real Estate Commission may act only when all 
three of its members are present? 

2. Whether the proceedings before the Real Estate Commission 
were vitiated by the alleged fraud? 

_ 8. Should the Municipal Court of Appeals have allowed appellant 


to supplement the record and heard appellant on the allegations of fraud? 
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Summary of the Argument 
Argument: 


I The Real Estate Commission may lawfully act 
when two of its three members are present ..,... 
0 The proceedings before the Real Estate Com- 


mission were not vitiated by the alleged fraud .. 
I The Municipal Court of Appeals correctly declined 


to allow appellant to supplement the record 
ppellant on the allegations of ~~ 


Conclusion 
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Supplement VIII, Section 11-772 (f) 


Section 45-1408 (g) and (h) 


IN THE 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15, 469 


RALPH D. KAISER, Appellant, 
v. 
ALBERT F. ADAMS, et al., and 
THE REAL. ESTATE COMMISSION 
of the District of Columbia, 


Appellees. 


Appeal From The Municipal Court Of Appeals For 
The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
On September 12, 1958, petitioner, a licensed real-estate broker 
in the District of Columbia, was personally served by the Real Estate Com- 
mission with charges that he (1) "failed within a reasonable time to ac- 


count for or to remit money coming into his possession which belonged to 


others," and (2) "did demonstrate such unworthiness or incompetency to 


act as a Real Estate Broker as to endanger the interest of the public," 


contrary to and in violation of D. C. Code, 1951, Section 45-1408 (g) and 
(h). Each charge was supported by a detailed specification setting forth 
the alleged misconduct of petitioner * * * while acting as a licensed Real 
Estate Broker in the District of Columbia trading as Kaiser Realty Com- 
pany * * *" which constituted the violations (J. A. 2-7). 

On January 27, 1959, after notice to petitioner, the case came on 
for hearing before the Real Estate Commission consisting of Albert F. 
Adams, Acting Chairman, and Edward K. Jones, Member. The third 
member of the three-member Commission was absent (J. A. 1). Neither 
petitioner nor his counsel challenged the authority of the. Commission to 
act through two of its three members. 

At the commencement of the hearing, petitioner waived reading of 
the charges and specifications (J.A. 2) and nine persons, including peti- 
tioner, were sworn as witnesses (J. A. 7-8). Immediately thereafter, 


the following occurred: 


"CHAIRMAN ADAMS: Mr. Campbell [Assistant 
Corporation Counsel] and Mr. Hillman [petitioner's 
counsel], were you able to agree on facts which 
might be stipulated? 


"MR, CAMPBELL: If it please the Commission, 
I believe that we have reached an area of agreement. 
Mr. Hillman will state it. I believe what he states 
will materially shorten the hearing and obviate the 
necessity of any testimony. 


"MR, HILLMAN: If the Commission please, the 
Respondent, Mr. Kaiser, and myself have discuss 
this matter. We are of the opinion after I have dis- 
cussed it with Mr. Campbell that the charges and 
factual situation included in the charges are substan- 
tially correct. * * *" (J. A. 8) 
The Commission thereupon took the matter under advisement 
(J. A. 6) and on April 17, 1959, personally served upon petitioner a copy 
of its findings of fact, conclusions of law and decision (J. A. 10-12). and 
an order suspending his real-estate broker's license for a period of ninety 
days (J. A. 9). Pursuant to D. C. Code, 1951, Supp. VII, Section 11- 
772 (f), petitioner sought judicial review by the Municipal Court of Appeals 
for the District of Columbia of the decision and order of the Commission 
(J. A. 12-15). 
After the record of proceedings before the Commission had been 
filed in the Municipal Court of Appeals, petitioner moved that court to add 
to the record on appeal lengthy affidavits of petitioner and his counsel (J. A. 
19). The affidavits stated in substance that, immediately prior to the 
hearing before the Commission on January 27, 1959, it was suggested by 


the members of the Commission that petitioner's counsel and the assistant 


corporation counsel present confer to determine if there were any matters 
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which could be stipulated to; that, accordingly, the assistant corporation . 


counsel, petitioner's counsel and petitioner conferred together out of the 


presence of the Commission; that the assistant corporation counsel repre- 
sented to petitioner and his counsel that if petitioner should submit the case 
to the Commission without the necessity of taking testimony, the assistant 

corporation counsel would recommend to the Commission that it reprimand 


or warn petitioner for his conduct rather than suspend his license; and 


that, because of this representation, petitioner took the action he did 


(J. A. 15-18). 

The.Commission opposed petitioner's motion to the Municipal Court 
of Appeals to supplement the record on appeal on the grounds, inter alia, 
(1) that the material averments in the affidavits were not within the .. 7 
knowledge of the Commission and, accordingly, were not the basis of any 
action by the Commission; (2) that the Commission had been informed that 
the averments in the affidavits concerning statements made to petitioner and 
his counsel by an assistant corporation counsel were contrary to the facts; 
and (3) that if the affidavits were permitted to be filed the Commission 
would be required to request permission to file counter-affidavits, all with 
the result that the Municipal Court of Appeals would be presented with the 
resolution of a disputed factual issue (J. A. 19-21). 

On June 8, 1959 the Municipal Court af Appeals denied petitioner's 


motion (J. A. 21). 


On November 19, 1959 the Municipal Court of Appeals affirmed the 
order and decision of the Commission suspending petitioner's real-estate 


broker's license for a period of ninety days (J. A. 21-23) and on December 


8, 1959 denied petitioner's motion for rehearing and/or modification of its 


judgment.(J. A. 23). 


SUMMARY OF THE ARGUMENT 

A majority of the members of the Real Estate Commission consti-_ 
tute a quorum for the transaction of business and the action of a majority 
of a quorum is the action of the Commission. It follows that the. Commission 
may lawfully act when two of its three members are present, provided, of 
course, both members present are in agreement. 

Assuming, arguendo, the truth of the allegations of fraud contained 
in the affidavits of appellant and his counsel, which appellant sought to have 
added to the record in the Municipal Court of Appeals, since such allega- 
tions are without substance they did not vitiate the proceedings before the 
Commission. 
If the Municipal Court of Appeals had permitted aera to supple- 


ment the record as requested it would have been required to resolve factual 


issues, which is not the function of an appellate court. 


ARGUMENT 


I 
The Real Estate Commission may lawfully act when 
two of its three members are present. 
Appellant contends that, because only two of the three members of 
the Real Estate Commission were present when the hearing was conducted 
and the decision was rendered, the entire proceedings are a nullity. The 


Municipal Court of Appeals in disposing of this contention said: 


"Code, 1951, 45-1403, the statute establishing 
the Real Estate Commission, provides that the Com- 
missioners for the District of Columbia shall appoint 
two persons to serve as members of this board. The 
Assessor (now the Finance Officer) is designated 
as the third member. By this same provision the 
Commissioners were authorized to make any 
reasonable regulations necessary to effect the 
statute. Accordingly, in their Reorganization 
Order No. 59, as amended June 24, 1958,2 the 
Commissioners appointed the Chief of the Property 
Tax Divisiow’of the Finance Office to serve as an 
alternate for the Finance Officer. Petitioner takes 
the position that where the power to act is conferred 
upon several persons, all are required to act before 
the power can be exercised.3 The fact that the 


"2 code 1951, Title 1 Appendix (Supp. VO). 


"3 Morris v. Cashmore, 253 App. Div. 657, 
3N.Y.S. 2d 624, affirmed, 278 N.Y. 732, 17 N.E.2d 
144; Talbot v. Board of Education, 171 Misc. 974, 
14 NUY.S. 2d 340. 


Reorganization Order No. 59 provides for an alternate, 
he argues, is indicative of an intent that proceedin: 
before the Real Estate Commission must be conducted 
before a full complement of the board. 


"Petitioner's argument has two notable weaknesses. 
The first is that the organic act establishing the Real 
Estate Commission makes no provision for the appoint- 
ment of alternate members and nowhere in it does 
Congress manifest an intent that all of the members 
must participate in the proceedings. Secondly, as- 
suming that the Commissioners for the District of | 
Columbia are vested with the authority to designate 
alternates, their. Reorganization Order No. 59 
specifies that the Chief of the Property Tax Divi- 
sion shall serve only as an alternate for the Finance 
Officer. He may not substitute for other members 
of the Commission and there is no provision meson 
an alternate for them.4 The statute is silent as 
how many members are necessary to constitute a 
quorum and we apply, therefore, the common law . 
rule that in the absence of any statutory restriction 
a majority of the body will constitute a quorum and 
a majority of the quorum can act, providing all 
members had notice and an opportunity to be present. 
In re Slavens, 166 Ohio St. 285, 141 N.E. 2d 887. 
See also Brown v. District of Columbia, 127 U.S. 
579, 8S.Ct. 131A, 32 L. Ed. 262; Clark v.. City 
Council of Waltham, 328 Mass. 40, 101N.E.2d | 
369; Gaskins v. Jones, 198S.C. 508, 18S. E.2d 
454; In re Walter's Appeal, 270 Wis. 561, 72 N.W. 
2d 535; Lake De Smet Reservoir Company v. Kauf- 
mann, 75 Wyo. 87, 292 P. 2d 482; 4 McQuillin, 


Municipal Corporations, § 13.30 (3d. ed. 1949). | 


—= 
In this connection see May-Day ress core v. 
Zoning Board of Review, 77 R.1. ; . 2d 539, 


The original order containing the charges and the 
time and place of the hearing was signed by all of 
the members. At a subsequent meeting of the 
Commission the date of the hearing was changed and 
a formal notification to this effect signed by the 
secretary of the Commission was mailed to peti- 
tioner. Although the record does not affirmatively 
show that notice of the rescheduled hearing was 
given to all the members, in the absence of any 
showing to the contrary, as here, notice is pre- 
sumed. In re Slavens, supra; Gunnip v. Lautenklos, 
33 Del. Gh. 415, 94 A.2d 712; 4 McQuillin, 


supra." 
Of the many cases and authorities cited by the Municipal Court of 


Appeals in support of its decision appellant challenges only one: In re 


Slavens, 166 Ohio St. 285, 141 N.E. 887. 


In Slavens the court said: 


"Where authority has been conferred upon an 
administrative board consisting of three or more 
members and where at a particular meeting one or 
more members of the board are absent, such 
board, in the absence of statutes to the contrary, 
may act through a majority of a quorum consist- 
ing of a majority of the members, providing all 
members had notice and an opportunity to be 
present. * * * 


‘Where the record does not indicate, as in 
this case, whether notice was given to all mem- 
bers of the board, notice to all members is pre- 
sumed and all are regarded as constructively 
present, * * *" 


Appellant contends that the Municipal Court of Appeals erroneously 


relied upon Slavens because that case cites an old 1871 Ohio case, State ex 


rel. Cline v: Trustees of Wilkesville Township, 20 Ohio St. 288, which 
contains, by way of obiter dictum, language which appellant argues is not 


in accord with the decision in Slavens. Appellees submit that there exists 
no conflict between Cline and Slavens. But whether this be true or not, 
Slavens, decided by the Supreme Court of Ohio in 1957, is clearly in ac- 
cord with the overwhelming weight of authority as shown by the many cases 
and authorities cited by the Municipal Court of Appeals in its clini 

In WIBC, Inc. v. Federal. Communications Commission, 104 U.S. 
App. D.C. 126, 259 F.2d 941, this. Court said: 


'* * * When a quorum is present, the Federal 
Communications Commission may act, but only on 
the vote of a majority of those present. This is 
manifest not only from its action in the present 
case, but also from previous pronouncements. 
WHEC, Inc., 10 R.R. 521; WJR, The Goodwill 
Station, 11 R.R. 1321. Its practice in that respect 
is in accord with the authorities concerning the 
action of Congress as well as administrative 
agencies. Brown v. District of Columbia, 1888, 
127 U. S. 579, 586, 8S. Ct. 1314, 32 L. Ed. 262; 
United States v. Ballin, Joseph & Co., 1891, 

144 U. S. 1, 12 S.Ct. 507, 36 L.Ed. 321; Frischer 
& Co. v. Bakelite Corp., Cust. & Pat. App., 
39 F.2d 247, 255, certiorari denied Frischer & Co. 
vy. Tariff Comm. & Bakelite Corp., 1930, 282 U.S, 
852, 51.S.Ct. 29, 75 L.Ed. 755; Olsen Co. v. 

State Tax Comm., 1946, 109 Utah 563, 168 P. 2d 
$24; Adkins v. Citizens Board, 1932, 112 W.Va. | 
171, 163 S.E. 853, 854. In the latter case the 
court said: ‘It is the common law that where joint | 
authority is involved, a quorum being present, legal 


action can be taken by a majority and by none less. u 

"Section 4 (h) is 47 U.S.C. A. § 154 (h) and is as 
follows: ‘Four members of the Commission shall 
constitute a quorum thereof. * * *'" 

The statute in the instant case does not specify how many members 
of the Real Estate Commission shall constitute a quorum for the transaction 
of business. In the absence of statutory provision the common law rule 
controls: The common law rule is that "'* * * a major part of the whole 


is necessary to constitute a quorum, and a majority of a quorum may act.'" 


Brown v. District of Columbia, 127 U. S. 579, 586. 


pinion 


ie 
The proceedings before the Real Estate Commission 
were not vitiated by the alleged fraud. 

After the certified record of the proceedings before the Real. Estate 
Commission had been filed with the Municipal Court of Appeals, | appellant 
moved that court for permission to supplement the record by affidavits 
alleging that appellant had acknowledged the violations charged dant him 
only because he and his counsel had been told by an assistant coRporation 
counsel " * * * that the Commission always followed his recommendations, 
that his recommendation would be a reprimand or warning to [appellant] 
and nothing more and that there was no reason that the Real Estate 
Commission would not follow his recommendation * * *" in this case 
(gg. A. 17).1 | 

Appellant argues that, since the decision of the Real Estate Com- 


mission was to suspend his license for ninety days, either the assistant 


corporation counsel did not make the recommendation he said he would 
or that, if he did make it, the Commission declined to follow it contrary 
to his representation. This is the "alleged fraud" which appellant 


argues vitiated the proceedings before the Commission. 


1 Appellees are here assuming, arguendo, that the allegations in 
the affidavits are true although, as hereinafter pointed out in Part Il of 
the argument, they have been informed that such allegations are Wis 2 ae 
contrary to the facts." 


It is clear that appellant's allegations of fraud are mere after- 
thoughts engendered by his disappointment because the Commission sus- 
pended his license for ninety days instead of imposing a lesser penalty. 
At the hearing before the Commission, appellant, through and with the 
assistance of able and experienced counsel, formally acknowledged that 
he had committed the violations charged against him. Appellant makes 
no contention, or even suggestion, that his acknowledgement was not 
competently and intellignetly made with full understanding of the nature 
and extent of the charges. He seeks to be relieved of the consequences 
of his acknowledgement, not on the ground that he did not comprehend 
what he was acknowledging but solely on the ground that he had been led 
to believe that he would not thereby suffer a suspension of his license. 

In his affidavit, appellant's counsel makes the startling statement 
that because he believed that the assistant corporation counsel was acting 
as counsel for the Commission ™ * * * his statement to me that the 


Commission has always followed his recommendations was indicative to 


me of the fact that he and the Commission were one and the same. " 


[Emphasis supplied] other words appellant's counsel is saying 
that he acted on the belief that the Commission had completely abdicated 
its statutory powers and duties and was serving only to rubber-stamp 


whatever recommendation might be made by the assistant corporation 


counsel assigned to assist it in the presentation of the evidence. Sucha 


suggestion is, of course, ludicrous. 


out 


The Munici Court of Appeals correctly declined 
to allow appellant to supplement the record and 


to hear appellant on the allegations of fraud. 
| 
Appellees, in opposing appellant's motion in the Municipal Court 


of Appeals to supplement the record by the affidavits of appellant and his 
counsel, stated to the court that they had been informed that the material 
averments in the affidavits were ' * * * contrary to the facts’ (J.A. 
20-21). Accordingly, if the Municipal Court of Appeals had permitted 
appellant to supplement the record as requested, appellees would have 
been required to seek permission to further supplement the record by 
counter-affidavits containing averments in direct conflict with! those in the 
affidavits of appellant and his counsel. If this had been permitted, the 
Municipal Court of Appeals would have been faced with the resolution of 
factual issues. This, of course, is not the function of an appellate court. 
If, as appellant alleges, he acknowledged the violations charged 
against him solely on what he believed to be an assurance that/his license 
would not, as a consequence thereof, be suspended or revoked, he should, 
upon receipt of the decision of the Commission suspending his license, 


have moved the Commission for permission to withdraw his acknowledge- 


ment and for a de novo hearing. Had he done so, the Commission could 
have held a hearing thereon, resolved any factual issues involved, and 
acted accordingly. Appellant's counsel deposes that he did not do so be- 
cause he was informed by the Secretary of the Commission that the Com- 
mission would not entertain a "Motion for Re-Hearing” (J. A. 18). 2 

The most that the Municipal Court of Appeals could have done in 
acting on appellant's motion to supplement the record would have been to 
have remanded the cause to the Commission with directions to hear 
appellant on his allegations of fraud. But since, as previously demon- 
strated, appellant's allegations are completely without substance, a re- 


mand could have served no useful purpose. 


CONCLUSION 
Upon the foregoing it is respectfully submitted that the judgment of 


the Municipal Court of Appeals is in all respects correct and in accordance 


2 whis is one of the averments in the affidavits of appellant and his 
counsel that appellees are informed is " * * * contrary to the facts." 
- ‘That the Commission does entertain motions for rehearing is clear from 
Posner v. Martin, et al., 135 A. 2d 156 (D. C. Mun. App., 1957). 


with law and should, accordingly, be affirmed. 
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